
IN THE UNITED STATES DISTRICT COURT FOR

THE EASTERN DISTRICT OF'WISCONSIN

JASON ABRAHAM and
ANDREA ABRAHAM

Plaintiffs,

v

JETSMARTER INCORPORATED ANd

SAM KIMMELL

Defendants.

Case No:

CIVIL COMPLAINT

The Plaintiffs, Jason Abraham and Andrea Abraham, acting by and through their

attomeys, Hupy and Abraham, S.C., by Attorney Todd R. Korb, file this Original Complaint

against the Defendants, Jetsmarter Incorporated and Sam Kimmell, and allege and show to the

Court as follows:

JURISDICTION AND VENUE

l. The Court has jurisdiction over the subject matter of this action pursuant to 28

U.S.C. $ 1332 as this action seeks monetary damages resulting from the Defendants' actions in

an amount exceeding $75,000.00, and there is complete diversity of citizenship between the

Plaintiffs and all Defendants.

2. Venue is present in this District pursuant to 28 U.S.C. $ 1391(b)(2) as the judicial

district in r,vhich a substanti al pafiof the events or omissions giving rise to the claims occurred

and the location to which the marketing and advertising was directed.
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PARTIES

3. That the Plaintiff, Jason Abraham, is an adult resident of the Village of Nashotah,

County of Waukesha, Wisconsin, currently residing at 4676 North Pinecrest Drive, Zip Code

53058.

4. That the Plaintiff, Andrea Abraham, is an adult resident of the Village of

Nashotah, County of Waukesha, Wisconsin, currently residing at 4676 North Pinecrest Drive,

Zip Code 53058.

5. That the Defendant, Jetsmarter Incorporated (hereinafter "Jetsmarter"), is a

foreign corporation, organized and existing under the laws of Delaware, with its principal place

of business located at 500 East Broward Boulevard, Suite 1900, Fort Lauderdale,Florida,Zip

Code 33394; that the Registered Agent for the Defendant, Jetsmarter, is Anastasja Snicarenko,

also located at 500 East Broward Boulevard, Suite 1900, Fort Lauderdale, Florida, Zip Code

33394;that the Defendant, Jetsmarter, employed the Defendant, Sarn Kimmell, at the time of the

events or omissions giving rise to the claims described herein; and that the Defendant,

Jetsmarter, is a named Defendant herein pursuant to the theory of Respondeat Superior, in that it

is liable for the actions of its employees, agents, servants, representatives, and/or volunteers

while in the course and scope of their employment

6. That the Defendant, Sam Kimmell, upon information and belief, is an adult

resident of the City and County of Sarasota, Florida, currently residing at 1629 Caribbean Drive,

Zip Code 34231; and that the Defendant, Sam Kimmell, was employed by the Defendant,

Jetsmarter, at all time material hereto.
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FACTUAL BACKGROUND
.

7. That on or about December 27,2016, the Plaintiffs, Jason Abraham and Andrea

Abraham (collectively "the Plaintiffs"), had an exchange of communications with Jetsmarter's

salesman and agent, the Defendant, Sam Kimmell. : '

8. That during said communications, the Defendant, Sam Kimmell, stated that if the

Plaintiffs effolled in a membership with Jetsmarter before JanuarY 1,2017, they would receive

membership benefits, including but not limited to, complimentary flights over three hours in

, I l:Lt ^,^^1 f^^^ . "
flight time with nb additional fees.

g. That the Defendant, Sam Kimmell also stated that enrolling before January l,

2017,would allow the Ptaintiffs to book a minimum of four seats for a large jet or a minimum of

two seats on a "light" jet.

10. That based on said statements and others made by the Defendant, Sam Kimmell,

the Plaintiffs enrolled in an annual membership on or about December 30,2016, for $26,500.00.

11. That on or about May g, 2017, the Plaintiffs had another exchange of

communications with the Defendant, Sam Kimmell.

12. That during said communications, the Defendant, Sam Kimmell, stated that

Jetsmarter was offering a three-year membership at a discounted rate for the same benefits
.:

currently included in their annual membership plan if members pre-purchase all three years.

13. That based on said statements made by the Defendant, Sam Kimmell, the

Plaintiffs pre-purchased two, three-year memberships, normally priced'at $45,000.00 each, for a

discounted rate of $21,877.28 per membership.

14. That the Plaintiffs' membership with Jetsmarter was extended for 39 months, or

until Augu st 12,2020

a
J
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15. That after enrolling and extending their membership, the Plaintiffs discovered on

or about September 5, 2018, that in addition to the moneys paid for their memberships, there

I ,". '
.,,i

would be a required fee per flight in order for the Plaintiffs to utilize the flights offered by

Jetsmarter.

16. For example, a flight from Chicago, Illinois to Fort Lauderdale, Florida, a route

the Plaintiffs utilize regularly, would now cost approximately, an additional $2,990.00 per person.

17. Moreover, the Plaintiffs also discovered that they are now required to book a

minimum of approximately ten seats in order to fly on a large jet and that the option to book

seats on a "light" jet is not available at all anymore.

18. That the new conditions and requirements are contrary to the express

representations by the Defendants, Jetsmarter and Sam Kimmell, in their marketing and

advertisements assuring the Plaintiffs, Jason Abraham and Andrea Abraham, that there would be

no additional fee to use Jetsmarter's services.

19. That the additional charges were so significant that the Plaintiffs, Jason Abraham

and Andrea Abraham, were unable to utilize Jetsmarter's services for their flights to New York

and Florida, destinations which the Plaintiffs frequent and to which the availability of included

flights greatly influenced their decision to purchase their respective Jetsmarter memberships.

Furthermore, the closest available departure airport from which Jetsmarter operates is Chicago

Midway Intemational, which is over two hours from the Plaintiffs' home in Wisconsin, such that

the plaintiffs would never have entered into a membership that requiqed them to go so far out of

their way to utilize its services without the promise of the free shuttle benefits for which they

initially bargained.
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20. That enrolling in the Defendants' services was of liftle to no value and as a result

of the Defendants' actions, the Plainliffs suffered damages.

21. That to date, the Defendant, Jetsmarter, has valued the'services it has provided to

the Plaintiffs, Jason Abraham and Andrea Abraham, to be collectively valued at $663,660.00.':
'..

F,IRST CAUSE OX'ACTION-VIOLATION OF THE WISCONSIN DECEPTIVE TRADE
PRACTICES ACT, WIS. STAT. $ 100.18

ZZ. That in attempting to advertise, market, and sell the flight services, the Defendant,

Jetsmarter, made an express representation to the Plaintiff, Jason Abraham, that his sole

obligation was to pay the one time membership fee and that the Plaintiff, Jason Abraham, would

receive benefits including, but not limited to, complementary flights over three hours in flight

time with no additional fees.

23. That the Defendant, Jetsmarter, did not honor this express representation when it

charged the Plaintiff, Jason Abraham, an additional fee for the nrivatl jet shuttle services and

made substantial changes to other services under the Plaintiff s Jetsmarter membership.

24. That the Plaintiff, Jason Abraham, would nqt have extended his membership if

the Defendant, Jetsmarter, expressed that it would be making these changes, charging an

additional fee for the use of the private jet shuttle services.

25. That this express representation was false, deceptive and misleading in violation

of Wis. Stat. $ 100.18, thereby causing the Plaintiff s damages.

'SECOND CAUSE OF'ACTION-VIOLATION OF THE WISCONSIN DECEPTIVE
TRADE PRACTICES ACT, WIS. STAT. S 100.13

As for a second cause of action, the Plaintiffs repeat and reallege all of the allegations

contained previously herein, incorporate the same by reference, and further allege and show to

5

the Court as follows:
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26, That in attempting to advertise, market, and sell the flight services, the Defendant,

Jetsmarter, made an expross representation to the Plaintiff, Andre4'Abraham, that her sole

obligation was to pay thq one time membership fee and that the Plaintiff, Andrea Abraham,

flight time with no additional fees.

27. That the Defendant, Jetsmarter, did not honor this exptess representation when it

charged the Plaintiff, Andrea Abrahary, an additional fee for the private jet shuttle services and

made substantial changes to other services under the Plaintiffls Jetsmarter membership.

28. That the Plaintiff, Andrea Abraham, would not have extended her membership if

the Defendant, Jetsmarter, expressed that it would be making these changes, including charging

an additional fee for the private jet shuttle services. . .

leceptive and misleading in violation29. That,this express representation was false, t

of Wis. Stat. $ 100. 18, thereby causing the Plaintiff s damages.

THIRD CAUSE OF' ACTION.FRAUD

As for a third cause of action, the Plaintiff,s repeat and reallege all of the allegations

contained previously herein, incorporate the same by reference, and further allege and show to

the Court as follows:

30. That during the communications from the Defendant, Sam Kimmell, to the

plaintiff, Jason Abraham, the Defendant made material representations regarding the costs and

fees associated with the use of the private jet shuttle services and other membership benefits.

31. That these representations were false.

6
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32. That the Defendant, Sam Kimell, knew or should have known that these

represer-r{ations rmade to the Plaintiff, Jason Abra}ram, w€re,false an{:nisleading; and that the

Plaintiff, Jason Abraham, would rely upon the same.

33. That the Plaintiff, Jason Abraham, reasonably relied upon the Defendant's, Sam
-:

Kimmell's, statements when he enrolled in and extended his membership with the Defendant,

Jetsmarter, thereby causing the Plaintiff s damages.

'

34. That the Defendant, Jetsmarter, is a named Defendant herein pursuant to the
.t ,.

theory of Respondeat Superior, in that it is liable for the acts of its employees, servants, agents,

representatives, and/or volunteers, herein, the Defendant, Sam Kimmell, while in the course and

scope of their employment

35. That the foregoing acts of fraud on the part of the Defendant, Sam Kimmell, while

in the course und ,rop. of his employment with the Defendant, Jetsmarter, were the direct and

proximate cause of the damages sustained by the Plaintiff, Jason Abraham.

F'OURTH CAUSE OF' ACTION.F'RAUD

As for a fourth cause of action, the Plaintiffs repeat and reallege all of the allegations

contained previously herein, incorporate the same by reference, ald further allege and show to

the Court as follows:

36. That during the communications from the Defendant, Sam Kimmell, to the

Plaintiff, Andrea Abraham, the Defendant made material representations regarding the costs and

fees associated with the use of the private jet shuttle services and other membership benefits.

37. That these representations were false.

7
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38. That the Defendant, Sam Kimell, knew or should have known that these

representations made to the Plaintiff, Andrea Abraham, were false and misleading; and that the

Plaintiff, Andrea Abraham, would rely upon the same.

39. That the Plaintifl An{rea Abraham, reasonably upon the Defendant's, Sam

..:t.
Kimmell's, statements:when she enrolled in and extended her membership with the Defendant,

. ,,

Jetsmarter, thereby causing the Plaintiffls damages. ,: , , ,

40, Tiiat the Defendant, Jetsmarter, is a named Defendani herein pursuant to the

theory of Respondeat Superior, in that it is liable for the acts of its employees, servants, agents,

representatives, and/or volunteers, herein, the Defendant, Sam Kirnmell, while in the course and

scope of their employment
'1 ..

4L That the foregoing acts of fraud on the part of the Defendant, Sam Kimmell, while

in the course and scope of his employment with the Defendant; Jetsmarter, were the direct and

proximate cause of the damages sustained by the Plaintiff, Andrea Abraham.

F'IF'TH CAUSE OF' ACTION.FRAUD

As for a fifth cause of action, the Plaintiffs repeat and reallege all of the allegations

contained previously herein, incorpdrate the same by reference, and further allege and show to

'

the Court as follows:

42. That during the communications from the Defendant, Jetsmarter, to the Plaintiff,
':

Jason Abraham, the Defendant, Jetsmarter, made material representations regarding the costs and

fees associated with the use of the private jet shuttle services and other membership benefits.

'-t43. That these representations were false.

8
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44. That the Defendant, Jetsmarter, knew or should -have known that these

representations made to the Plaintiff, Jason Abraham, were false and misleading; and that the

Plaintiff, Jason Abraham, would rely upon the same.

45. That the Plaintiff, Jason Abraham, reasonably relied upon the Defendant's,

Jetsmarter's, statements when he enrolled in and extended'his membership with the Defendant,

Jetsmarter, thereby causing the Plaintiff s damages.

SIXTH CAUSE OF ACTION.FRAUD

As for a sixth cause of action, the Plaintiffs repeat and reallege all of the allegations

contained previously herein, incorporate the same by reference, and further allege and show to

the Court as follows:

46. That during the communications from the Defendant, Jetsmarter, to the Plaintiff,

Andrea Abraham, the Defendant, Jetsmarter, made material representations regarding the costs

and fees associated with the use of the private jet shuttle serviqes and other membership benefits.

47, That these representations were false.
.1.

'48. That the Defendant, Jetsmarter, knew or should have known that these

representations made to the Plaintiff, Andrea Abraham, were false and misleading; and that the

'"Plaintiff, Andrea Abraham, would rely upon the same.

49. That the Plaintiff,: Andrea Abraham, reasonably relied upon the Defendant's,

eir memberdhip with the Defendant,Jetsmarter's, statements and enrolled in, and extended th

Jetsmarter, thereby causing the Plaintiff s damages.

SEVENTH CAUSE OF ACTION.BREACH OF'CONTRACT

9
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As for a seventh causo of action, the Plaintiffs repeat and reallege all of the allegations

contained previously herein, incorporate the same by reference, and further allege and show to:"'
':I

the Court as follows:

50. That the Plaintiff, Jason Abraham, entered into a contract for private jet shuttle

services'with the Defendant, Jetsmarter; that said contract stated that the Defendant, Jetsmarter,

would provide the Plaintif-f,,Jason'Abraham, with membership benefits including, but not limited
''

to, complimentary ;flights over three hours in flight timg with no additional fees; that after

entering into said contract, the Plaintiff, Jason Abraham, discovered substantial changes to his

membership services, including that he was now required to pay additional fees to use the private

jet shuttle services offered by the Defendant, Jetsmarter; and that the Defendant, Jetsmarter,

failed to provide the services agreed to in said contract, thereby breaching the contract between

the Plaintiff, Jason Abraham, and the Defendant, Jetsmarter.

51. That the Defendant, Jetsmarter, breached its contractual duties under said contract

by failing to provide the Plaintiff, Jason Abraham, with the membership benefits bargained for in

: : 
flights over three hours in flight timehis contract, including, but not limited to, complimentary l

with no additional fees, thereby causing the Plaintiff s damages.

EIGHTH CAUSE OF ACTION-BREACH OF'CONTRACT

As for an eighth cause of action, the Plaintiffs repeat and reallege all of the allegations

contained previously herein, incorporate the same by reference, and further allege and show to

the Court as follows:

52. That the Plaintiff, Andrea Abraham, entered into a contiact for private jet shuttle

services with the Defendant, Jetsmarter; that said contract stated that the Defendant, Jetsmarter,

would provide the Plaintiff, Andrea Abraham, with membership benefits including, but not

l0
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limited to, complimentary flights over three hours in flight time with no"additional fees; that after

entering into said contract, the Plaintiff, Andrea Abraham, discovered substantial changes to her
.

membership services, including that she was now required to'pay additional fees to use the

t.

private jet shuttle services offered by the Defendant, :Jetsmarter; and that the Defendant,

Jetsmarter, failed to provide the services agreed to in said contraqt, thereby breaching the
'''''1.,,'

contract between the Plaintifl Andrea Abraham, and the Defendant, Jetsmarter.

53. That the Defendant, Jetsmarter, breached its contractual duties under said contract
.::a

by failing to provide the Plaintiff, Andrea Abraham, with the membership benefits bargained for

in her contract, including, but not limited to, complimentary flights over three hours in flight

time with no additional fees, thereby causing the Plaintiffls damages.

NINTH CAUSE OF ACTION.BREACH OX'GOOD FAITH

As for an ninth cause of action, the Plaintiffs repeat and reallege all of the allegations
:

contained previously herein, incorporates the same by reference, and fu4her alleges and shows to

the Court as follows:

54. That on or about September 5,2018, the Plaintiff, Jason Abraham, notified the

Defendant, Jetsmarter, that he was no longer able to utilize the company's 'otoken" system to

access complimentary flights over three hours in flight time with no additional fees as promised

under his membership agreement.

55. That the Plaintiff, Jason Abraham, has made numerous attempts to reach out to

the Defendant, Jetsmarter, via his assigned Membership Executive on the Jetsmarter App, who

initially indicated that a"transition offer" would be made to all current members in or around

mid-september; and that despite repeated efforts, the Defendant, Jetsmarter, has stopped

11
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'

responding to the Plaintifls inquiries and has refused to make any attempt to rectify the changes

to the Plaintiff s membership agreement, and has therefore dCted in bad faith.

56. That the Plaintiff, Jason Abraham, through his Attorneys, Hupy & Abraham, S.C.,

l: l i

hereby makes a Bad Faith claim against the Defendant, Jetsmarter.
,"

TENTH CAUSE OF ACTION-BREACH OF'GOOQ FAITH
..,

As for a tenth cause of action, the Plaintiffs repeat and reallege all of the allegations

contained previously herein, incorporates the same by reference, and further alleges and shows to

the Court as follows:

' 57. That on or about September 5,2018, the Plaintiff, Andrea Abraham, by and

through the Plaintiff, Jason Abraham, notified the Defendant, Jetsmarter; that she was no longer

able to utilize the company's lotoken" system to access complimentary flights over three hours in

flight time with no additional fees as promised under her membership agreement.

58. That the Plaintiff, Andrea Abraham, by and through the Plaintiff, Jason Abraham,

has made numerous attempts to reach out to the Defendant, Jetsmarter, via her assigned

Membership Executive on the Jetsmarter App, who initially indicated that a ootransition offer"

would be made to all current members in or around mid-September; and that despite repeated

efforts, the Defendant, Jetsmarter, has stopped responding to the Plaintiffls inquiries and has

refused to make any attempt to rectifr the changes to the Plaintiff s membership agreement, and

:

has therefore acted in bad faith.

59. That the Plaintiff, Andrea Abraham, through her Attomeys, Hupy & Abraham,

S.C., hereby makes a Bad Faith claim against the Defendant, Jetsmarter.

ELEVENTH CAUSE OF ACTION.PUNITIVE DAMAGES

t2
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As for an eleventh cause of action, the Plaintiffs repeat and reallege all of the allegations

contained previously herein, incorporates the same by reference, and further alleges and shows to

the Court as follows:

60. That the, aforementioned acts by the Defendant, Jetsmarter, are intentional

'''
wrongs; and that,it has brebched its duty imposed by the contract, and has urreasonably wittrheld

services agreed upon. 
:

.:..,. ,:''. ': " 1. ' ,. .' i l'61, That the Defendant, Jetsmarter, acted intentionally aiid knew, or should have

known, that its actions constituted willful, wanton, and reckless disregard for the rights of the

Plaintiff, Jason Abraham.

62. That the Plaintiff, Jason Abraham, through his Attomeys, Hupy & Abraham, S.C.,

hereby makes a claim for punitive damages due to intentional, willflil, and wanton acts of the

Defendant, Jetsmarter

TWELF'TH CAUSE OF ACTION-PUNITIVE DAMAGES

As for an twelfth cause of action, the Plaintiffs repeat and reallege all of the allegations
:

contained previously herein, incorporates the same by reference, and further alleges and shows to

the Court as follows:

63. That the aforementioned acts by the Defendant, Jetsmarter, are intentional

wrongs; and that it has breached its duty imposed by the contract, and has unreasonably withheld

services agreed upon.

64. That the Defendant, Jetsmarter, acted intentionally and knew, or should have

known, that its ,actions constituted willful, wanton, and reckless disregard for the rights of the

Plaintiff, Andrea Abraham.

13
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65. That the Plaintiff, Andrea Abraham, through her Attorneys, Hupy & Abraham,

S.C., hereby makes a claim for punitive damages due to intentional, willful, and wanton acts of

the Defendant, Jetsmarter,

'j ' :; REQUEST FOR RELIEF' J .

:'
'' ' lr '

WHEREFORE, the Plaintiffs, Jason Abraham .and Andrea Abraham, request that

Kimmell

1. Compensatory damages to be determined at trial but no less than $75,000;

2. Punitive damages for the intentional, willful, wanton and/or reckless acts of the

Defendant;

3. Awarding Plaintiffs their costs and attorneys' fees;

4. Awarding Plaintiffs such other relief as the Court deems just and proper.

DATED at Milwaukee, Wisconsin, this IU'" day of hcltkt- .2018

HUPY AND ABRAHAM, S.C.

Attorneys for the Plaintiffs,

By:
R.

State Bar Number: 1026950

111 East Kilbourn Avenue
Suite 1100
Milwaukee, Wisconsin 53202
TKorb@hupy.com
(414)223-4800
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